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hile seniors increasingly

see assisted living facili- HER1

ties as a viable living
option, ALF financing and regula-
tions continue to limit the ability of
many providers to serve residents
with more extensive care needs.
However, help may be on the way.

The Medicare Modernization Act

(MMA) contains provisions to estab-
lish Special Needs Plans (SNPs) that
specialize in care of high-risk bene-
ficiaries. ALFs can explore options
for developing or affiliating with
SNPs as a means of enhancing their
long term care service capabilities.

What is a SNP?
A SNP is a specialized Medicare
Advantage (MA) plan that exclu-
sively or disproportionately serves
“special needs individuals.” MMA
defines “special needs” people as
persons dually eligible for Medi-
care and Medicaid, people living
in an institution or in the commu-
nity with similar needs, and indi-
viduals with severe or disabling
chronic conditions. Persons resid-
ing in a long term care facility for
90 days or more, including those
living in a skilled nursing facility
(SNF), a nursing facility (NF), an
intermediate care facility for the
mentally retarded (ICF/MR), or an
inpatient psychiatric facility are
eligible. While this “institutional”
definition does not include ALFs
specifically, it does include per-
sons living in the community with
(continued on page 11)
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One Nundred Eighth Congress
of the
Nnited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Tuesday,
the seventh day of January, two thousand and three

QAn Act

To amend title XVIII of the Social Security Act to provide for a voluntary program
for prescription drug coverage under the Medicare Program, to modernize the
Medicare Program, to amend the Internal Revenue Code of 1986 to allow a
deduction to individuals for amounts contributed to health savings security ac-
counts and health savings accounts, to provide for the disposition of unused
health benefits in cafeteria plans and flexible spending arrangements, and for
other purposes.

Be it enacted by the Senale and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; AMENDMENTS TO SOCIAL SECURITY ACT;
REFERENCES TO BIPA AND SECRETARY; TABLE OF CON-
TENTS.

(a) SHORT TITLE—Thiz Act may be cited as the “Medicare
Prescription Drug, Improvement, and Modernization Act of 2003”.

(b) AMENDMENTS TO SOCIAL SECURITY ACT.—Except as other-
wige specifically provided, whenever in division A of this Act an
amendment is expressed in terms of an amendment to or repeal
of a section or other provision, the reference shall be considered
to be made to that section or other provision of the Social Security
Act.

(c) BIPA; SECRETARY.—In this Act:

(1) BIPA.—The term “BIPA” means the Medicare, Med-
icaid, and SCHIP Benefits Improvement and Protection Act
of 2000, as enacted into law by section 1(a)(6) of Public Law
106-554.

(2) SECRETARY.—The term “Secretary” means the Secretary
of Health and Human Services.

(d) TABLE oF CONTENTS.—The table of contents for this Act
is as follows:
Sec. 1. Short title; amendments to Social Security Act; references to BIPA and Sec-
retary; table of contents.

TITLE I-MEDICARE PRESCRIPTION DRUG BENEFIT

See. 101. Medicare preseription drug benefit.

Sec. 102, Medicare Advantage conforming amendments.

Sec. 103. Medicaid amendments.

See. 104. Medigap amendments.

Sec. 105, Additional provisions relating to medicare prescription drug discount card
and transitional assistance program.

Sec. 106. State Pharmaceutical Assistance Transition Commission.

Sec. 107. Studies and reports.

Sec. 108. Grants to physicians to implement electronic preseription drug programs.

Sec. 109. Expanding the work of medicare Quality Improvement Organizations to
include parts C and D.

Sec. 110. Conflict of interest study.

Sec. 111. Study on employment-based retiree health coverage.
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similar needs, including those liv-
ing in AL settings.

Obtaining SNP Status
Reportedly, over 150 applications
have been made to the Centers for
Medicare and Medicaid Services
(CMS) for SNP designation. Sixty-
eight SNPs already have been ap-
proved. Most of the approved plans
specialize in care for persons dually
eligible for Medicare and Medicaid
or for persons living in institutions
or in the community with similar
needs. Evercare plans, plans func-
tioning under dually eligible dem-
onstrations in Minnesota, Wiscon-
sin, and Massachusetts, and several
Social HMO demonstration sites are
transitioning to SNP status.

There are five factors that make
this legislation particularly impor-
tant to ALFs:

e Exclusive enrollment. The statute
allows SNPs to restrict their
enrollment to a defined special
needs population, including the
possibility of limited enrollment
to a specific set of care facilities.

e Open enrollment. Dually eligible
and institutional beneficiaries
have special election periods that
allow them to enroll or disenroll
from SNPs in any given month.
This exemption from “lock-in”
will allow “special need individ-
uals” to enroll in a SNP as soon
as their health need dictates,
rather than wait for the annual
enrollment period established for
standard MA plans.

e Foundation for serving the dual-
ly eligible. Many long term care
recipients, because of low
income or after spending down
their resources on long term care
services, become dually eligible
for Medicare and Medicaid.
While most states do not offer
opportunities for integration of
Medicare and Medicaid, this leg-
islation offers the potential for

more extensive integration of
Medicare and Medicaid outside
of demonstration status. CMS
currently is transitioning three
dual eligible demonstrations to
SNP status. This will establish a
precedent for how and to what
extent dual SNPs will be able to
continue integrating financing
and service delivery. To the
degree that ALFs can work with
CMS and states to integrate
Medicare and Medicaid funding,
the SNP legislation may provide

a more flexible vehicle for offer-
ing a more comprehensive array
of long term care services.
Risk-adjusted financing. While
SNPs are paid under the same
financing structure as other MA
plans, CMS is moving toward
risk-adjusted payment, which will
result in higher payments to SNPs
for high-risk beneficiaries than
the original demographic-based
model of Medicare managed care
financing. This will provide the
incentive and means for develop-
ing specialized interventions for
high-risk beneficiaries.

New quality measures. CMS is
beginning to explore new ways
to monitor quality for SNPs that
are more appropriate for pro-
viders who serve persons with
multiple, complex, and ongoing
care needs. Such measures will
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allow SNPs, related care provid-
ers, and CMS to more appro-
priately assess fotal quality and
cost performance in serving
high-risk beneficiaries.

o Specialized pharmacy benefit.
While SNPs plans also operate
under the same regulations as oth-
er MA plans, the former are more
likely to establish formularies and
pharmacy management methods
more appropriate for persons
requiring multiple medications
since high-risk beneficiaries are
the focus of the SNP legislation.

e Umbrella for LTC innovation.
While the current SNP legislation
is limited in scope, the SNP legis-
lation offers organizations inter-
ested in specializing in care for
high-risk beneficiaries a vehicle
for developing chronic care serv-
ice innovations under mainstream
financing. Virtually all of the
national elderly managed care
demonstrations are developing
initiatives under the new SNP
legislation, including Evercare,
the dually eligible demonstration
sites, Social HMOs, and On Lok.

Given these business opportuni-
ties, ALFs should explore options
for tapping into this new arena.
ALFs should:

e Identify organizations that may be
developing a SNP in their area.

e Assess the SNP’s benefit package
in relation to other financing
options.

e Assess the advantages and disad-
vantages of the SNP plan in pro-
viding drugs, supplemental
Medicare benefits, and long term
care benefits for their residents.

e Assess opportunities for contract-
ing with or partnering with a
SNP or establishing their own
ALF-related SNP.

Most ALFs are not likely to have a
large enough resident population,
managed care expertise, or financing
resources to develop a SNP on their
own. However, given the high level
of interest in SNP development, there
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are likely to be a number of partner-
ship opportunities in most areas of
the country. While the benefit pack-
age and approach will vary signifi-
cantly from one SNP to another, all
SNPs are likely to be offering an
array of benefits and services that will
be of greater benefit to ALF residents
than other MA or fee-for-service
financing alternatives. SNPs also will
have the business interest, flexibility,
and financial incentive to help ALFs
increase their capabilities for being a
low-cost/high-quality provider of
care for high-risk beneficiaries.
ALFs who are interested in ex-
ploring a business partnership with
an existing SNP or developing one
of their own, should keep in mind
that all SNPs must work within the
context of existing MA law and
within existing state rules and regu-
lations governing Medicaid expendi-
tures. ALFs with sites in more than
one state should keep in mind that
existing legislation does not allow
for national SNPs to be created,;
instead, they must be regional or
community based. However, the
new SNP legislation provides a leg-
islative umbrella for a broad spec-
trum of program innovation to
emerge that should interest ALFs.
Despite that fact that the legisla-
tion does not designate ALFs as an

“institutional” provider, ALFs do rep-

resent a specialty care approach to
serving high-risk beneficiaries. At a
minimum, ALF residents who meet
nursing home level of care equiva-
lence standards would qualify as
“special needs individuals” under
the current SNP institutional defini-
tion, without statutory amendments.
Theoretically, it is possible for a
multi-state AL company to have
enough qualified “special needs
individuals” within a given region
to warrant developing a SNP for a
specific group of ALFs. The keys to
success are:
e Assuming risk for the total array
of services
e Determining how to reduce hos-
pital and medical costs for high-
risk patients
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e How to efficiently package an
array of personal care and long
term care services so that ALF
residents don’t have to move to
a nursing home when their
health care needs become more
complicated

Getting around the

Definition Gap

The definition of LTC facilities,
which excludes ALFs, is significant
because it gives LTC facility residents
three unique benefits under the
Medicare Modernization Act that ALF
residents are not entitled to, includ-
ing access to a special enrollment
period allowing them to change
plans at any time, no cost sharing for

dually eligible residents, and cover-
age of special packaging and other
special pharmacy services available
through the Medicare Part D benefit.
However, it is not clear whether
assisted living leaders should seek
inclusion of ALFs in the definition of
“institutional providers” who care for
“special needs individuals.”

MA payment under the “institu-
tional rate cell” is changing; and it is
not clear if ALFs would be better
served under an institutional rate
cell that includes the cost of their
residence and the cost of the a resi-
dent’s care of if ALFs would be bet-
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ter off charging separately for hous-
ing and services, with service costs
financed through SNP financing.
Much is dependent on the effects of
state decisions regarding the funding
of Medicaid services in general and
the adequacy of CMS-HCC payment
levels for high-risk beneficiaries.

SNPs and all other MA plans are
still financed in part through a for-
mulary that under pays plans for its
highest risk beneficiaries, in relation
to fee-for-service financing. It is still
unclear what effect the transition to
full-risk adjustment and any antici-
pated changes in the formula (in-
cluding the potential application of
a frailty adjuster) will have on SNP
payment rates.

However, it is clear that a large
number of plans have concluded
that the existing payment levels are
adequate to enter the market of
specialized managed care. Under
current or future funding, a key ele-
ment to improving the long-term
viability of ALFs as an alternative to
nursing home care under a SNP
strategy is capturing some or all of
Medicare and Medicaid financing
associated with each ALF resident.
It also will be important to reduce
hospital costs and medical costs to
compensate for the cost of inter-
ventions that help a person opti-
mize their health and well being in
their chosen residence.

Promising Partnerships
In most cases, an ALF would be
better off partnering with an organi-
zation that has the managed care
financing and clinical capability nec-
essary to effectively control acute
care costs and improve outcomes.
In some cases, it may be feasible
and preferable for an ALF to devel-
op the financing and care capabili-
ties in-house. Under either option,
the more fully a state integrates
Medicare and Medicaid under a
common capitation using an inte-
grated approach to plan oversight,
the more viable it will be for ALFs
to develop the kind of interventions
(continued on page 19)



the resident’s calcium and vitamin
D intake, history of falls and frac-
tures, and his or her overall risk for
osteoporosis. He added that it is
important to remind people that
men aren’t immune from osteo-
porosis and that, even though the
disease doesn’t necessarily have
overt symptoms in the early stages,
it can be very detrimental to resi-
dents if it goes untreated. He also
noted, “People need to realize that
osteoporosis is preventable. But
even if they are diagnosed with
this condition, it is treatable. Bone
loss can be stopped and even
reversed.”

There are several keys to osteo-
porosis prevention, including:
e Regular, weight-bearing exercise
e Intake of daily recommended

amounts of calcium or vitamin D
e Avoidance of smoking and

excessive alcohol consumption

“Exercise and stretching are very
important. They help increase
strength and balance, thereby helping
to prevent falls,” Dr. Simonson ob-
served. “The incidence of falls in sen-
iors is massive; and falls are a com-
mon cause of accidents, even death.”

Increasing awareness, diagnosis,
and treatment of osteoporosis
among residents is a win-win prop-
osition for assisted living facilities.
Everyone benefits from these ef-
forts. However, facility leadership
and practitioners who care for resi-
dents must be the drivers and work
together to keep seniors safe and
satisfied in their homes. ALC

Joanne Kaldy is Managing Editor of
Assisted Living Consult.

References

1. Dawson-Hughes B. Vitamin D and calci-
um. Recommended intake for bone health.

Osteoporosis Int 1998; 8 (suppl):S30-S34.

2. American Medical Directors Association.
Osteoporosis in the Long Term Care Setting.
Columbia, MD: AMDA 2004.

3. International Osteoporosis Foundation.
The Adberence Gap: Why Osteoporosis
Patients Don’t Continue with Treatment.
Lyon, France: International Osteoporosis
Foundation 2005.

The Medicare Modernization Act
May Help ALFs
(continued from page 12)

necessary to serve as a stable, low-
cost/high-quality business strategy
for people with serious and dis-
abling chronic conditions.

Under a more fully integrated
approach, providers have the flexibil-
ity to offer whatever combination of
care and services are most clinically
effective for an individual without
running afoul of Medicare or Medic-
aid eligibility and coverage rules.
This includes providing coverage for
long term care and other services
that Medicare does not cover.

In developing an ALE/SNP ap-
proach, it is also important to keep
in mind that under the MMA, the
financing of pharmacy benefits will
shift from Medicaid to Medicare.
Currently, some state Medicaid agen-
cies, such as Washington and Wis-
consin, pay ALFs and other specialty
providers to provide special packag-
ing of pharmacy services for persons
who are dually eligible for Medicare
and Medicaid. The assumption is
that these dispensing services helped
reduce the state’s financial burden
by reducing premature nursing
home placement through an opti-
mization of medication management.

It is not clear how these agree-
ments will work under the new
Medicare law. Even if ALFs became
classified as an institutional facility,
it is not clear that CMS would adopt
the same pharmacy policies that
some State Medicaid agencies have
adopted for ALFs.

The jury is still out on how the
Special Needs Plan legislation will
affect ALFs over the long-term.
However, it is clear that the legisla-
tion has “the potential” to strengthen
the ability of ALFs to serve high-risk
Medicare and Medicaid beneficiaries
under a variety of new and yet to
be defined, business structures. The
more adventuresome ALFs that are
interested in exploring their options
should keep in mind that:

e Pharmacy policies that are now
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under the jurisdiction of Medi-
care and CMS rules governing
the new pharmacy benefit.

e Options for serving the dually
eligible are significantly related
to the degree to which states are
willing to pursue waivers and/or
modification of Medicaid policy
supportive of ALFs and the
degree to which CMS is willing
or able to recognize ALFs as an
institution and/or support more
of an integrated strategy for serv-
ing special needs individuals.

e The adequacy of SNP payment
for ALF services is in large part
determined by payment rates
established by State Medicaid
agencies, and the adequacy of the
CMS-HCC payment method for
high-cost Medicare beneficiaries.

e The ability for any one ALF to
effectively serve as a nursing
home alternative is significantly
dependent on their ability (indi-
vidually or in partnership with
others) to control acute care
costs on the Medicare side and
control LTC expenditures on the
Medicaid side.

ALFs interested in exploring a
SNP option need to do what they
have always done best—separate
themselves from the pack by serv-
ing as a high quality/low cost pro-
vider and delivering the services
that seniors want by being “spe-
cial.” It will become increasingly
important to demonstrate those
special features not only to ALF
residents and potential SNP busi-
ness partners but also to regulators
and policy makers.

There are still a lot of unknowns,
and the winners and losers in the
marketplace will be determined—in
part—by the skills, capabilities, and
creative energies of those leading
the way in SNP development.  ALC

Richard Bringewatt is President of the
National Health Policy Group in Wash-
ington, DC. Richard Stefanacci, DO,
MGH, DBA, AGSF, CMD, is Editor-in-
Chief of Assisted Living Consult.
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